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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OJj' COLUMBIA 



DONALD JAMES MONACO, 
Pkinliff, 



v.. 

DEPARTM, 



Civil Action No, 02-1843 (EGS) 



■NT OF JUSTICE, era/.. 

TJefendarils. 



MEMORATVDOM OPINION 
This matter Is before the Court on consideration of defendants' motion for summary 

jutlgmcnL Having considered dcfeivdanls'inaUoh, plainiifTs opposition, and the record in this 

J 
ca^e, fee Court will grant the motion. 

I 1. BackgroLind 

Plaiiitiflf submitted two requests under Ltie Freedom of Infonnation Act ("FOLAl"), 5 
U.S.C, § 553p to the Federal Bureau of Prisons C^BOP"). Kusi^ik Decl,. TlH 4, 12. 

A. Request No. Ot -2 133 

rn December 2000, plaintiff submitted a FOTA request to BOP in which he sou#il tape 

recordings of six telephone conversEitions with his eourt-appobtcd attorn^ and an inveshgator. 

Co cnpl . f ! 5 . S pec ificfllly , plaintiff reque sled: 

mforrnatic'n pertaining to certain phone- calls 1 made out of tlie ITS 
Telephoned ai Waset;^^ FCT in Mirine.sota. I have attached Ihe 
computer related int-bnnjit[on pertaiiujig lo these calls , , ,, Ym 
seeking the tninscripts of these recorded conversations of these .caU^. 
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Kosiak Dcc3., AlLncL A. With his FOIA lequesL phinliff submitted a printout which indicated 
Ihe date, time, and duration of the calls and the telephone number dialed." Id 

BO? demed plainiifTs requests under Exemption 7(C) citing the privacy ccmcems of the 
participants in iiie lel&phoae conversations.^ Plaintiff provided neither privacy waivers ner proof 
of death of the other panicipants in these coaversations. Kosiak DecL IJTl 740 & Attach. 1 
BOP's decision was affiimed on admhiii^trative appeal to the OfEce pf Ixjformatipn and Priy^y. 

B. Request No, 01-2514 

in Januaiy 2001, plaintiff submitted a FOIA request to BOP's Morth Ceniral Region for 
ail records m BOP^s possession about himself KosiakDecl. Y 12, Pursuant to Program 
Statement 135 1,05, BOP inteipreted his request as a request forbid Central File and Medical File 
records at tKe instltulion of his Confinement. M ^ 13. BOP released 2 pages in their entirety, 2 
pages with redactbns, and withheld 9 pages in their enEinety. Id. If 12 & Attach. J. Information 
was Withheld under Exemptions 7(C), 7(D), and 7(F). id. If 12, In addition, BOP informed 
plaintiff thiit he could request a review' of the non-^exetnpt sections of his Central File at the 
institution of bis confincrncnt, Id ^ 14. BOP's decision, to withhold information under 
Exemptions '7(C) and 7(F) was upheld on administrative appeal to lii^ Office oflnfonnation and 



' The caUs took place on August 25 (2 calls), September 25, November 17, 

Noveniiber 20, and November 2 1 , 2000, Kosi^k DccK Tf 16. The call on November 17, 2000 was 
not recorded becatise the dictaphone system at FCI Waseca malfunctioned and was not repaired 
until the following day. Id 

^ ' BOP initially asserted Excmpdon 3 eis an alternative basis for withholding this 
information, and later withdrew this assertion upon a detcnninaLion that Exempdon 3 was 
inappi [cable. ICosiak Decl. fif 6-7. 



•% 
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The 



Privacy. Id. fi 15. 

II Discussion 
A. Sl^adard pf Review 
t Gourt ni^y grant a motion fbrsunaniary judgment if the pleadings, depositions, 
answers to interrogatories, and admisstoris on fik% logether with affidavils, show that theru is no 
genuine issue of material fact, and diat t]ic mo^'ine. party Is entitkd to judgmeni as amatterof 
law. Fed. R. Civ, P, 56j(c). The moving party bears the burden of demons tratLiig m absence of a 

genuine issue of material EacL Cehtex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Factual 

.J 
assertions in the moving party's affidavits may bes accepted as tme unEess the opposing party 

submits hi^ osvn affidavits or dot^uiueutajy eividcnce to .the contiary. Neal v. Kelly, 953 F.2d 453^ 

456(Dr.CLr. 1992). 

In a FOEA. case^ the Couii may granl summary judgment based on the infonnation 
provided in affidavits or declarations when the affidavits or declarations describe '*the documents 
and the justirications for nondisctosnre with reasonably specific detail, demonstrate that the 
information withheld logically fall!^ v/ithin the claimed exemption, und an; not controverted by 
eitlier contrary evidence in the ra;ord nor by evidence of agericy bad faith." Military Audit 
Project V. Cnsey, 6!56 F.2d 724, 73S (D.C. Cir. 1981). 

■B, Adeqaticy of Search 

To obtain summary judgment, an agency niu&t: show, "viewing the facts in the light most 
favorable to the requester, that , _ [it] 'has conducted a s^rch reasonably calculated to uncover 
all ffilevajit document!^.'" Steinberg v, Oniied Stages Dep'i of Justice, 23 F.3d 548, 552 (D.C, Cir.. 
1994) (quoting Wi^isbergv. United Slates Dep't of JiL^dc£,l4S ¥2d 1476, 1485 (D,C, Cir^ 



t 
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1984)). To mi;ci its buiden, the- agency may submit affidavits or d&claratiorss that explaio in 

r&asoTiabk detail and m a nojiconclusory fasJiion the scope Emd me^iod of the ^g&;in;y's search.-' 

Perry v. Bhck, 684 F,2d 121, 126 (D.C Cir. mi), In the abs^ce of contrary evid^nte, such 

_ I 

affidavits ordeclaralions are sufficient to demonstrate an agenc/s compliance with Che FOIA. 

Id. at 1 27. The agency must show th at it made a ^good faith efTorl to conduct a search for the 

reqtie^ted records, using methods which can be reasonably expected to produce the infonnatidn 

requested." Ogl^by v. Dsp'l of the Army, 910 F.26 57, 68 (D.C. Cir. 1990)); see Campbdl v. 

United States Dep'i qfJt^tic^, 164 FJd 20, 27 (D.C, Cix. 1993). In detennining the adequacy of 

a FOIA search, the Coiul is ^ded by principles of reasonableness. Ogksby v. United S(<iies 

Dep't qfihcArrfiy, 920 F.2d at 68. 

None of the declarations submitted in support of de:fendant3* sutmnaryjudgmerit motion 

described die mediod of BOP 's search. In the circumstances of this case, however, the omission 

does not undermine BOF's showing of a re^onable and adequate s&Hrch. 

i 

A FGTA request must "reasonably describe" the records sought. 5 U.S.C. § 552(aX3)(A), 



^ Defendants submitted the declaraticns of Ecvm Laachtianp Leanne D. 1 ufle and 

Daryl J, Kosiak in support of the motion for ^ummaryjudgmenE. Ervin Laackmann is a Special 
Invsligative Supervisor lieuEenant atFCI WasecaL LaEickmannDecL ^ I. He ha^ access to BOP 
records fnctuding infonnation about telephone txtoniloriiig s}^tems and procedures, inmate 
investigations, subpoenas for telephone recordings, and telephone transactional data. Id. % 2. 

Leeaiut D^ Tufte is a Paralegal Spccialiiiji at the North Central Regional Office of the 

Federal Bureau of Prisoti^. lufte Deel. ^ L She has access to BOP reeonls including those at 
PCI Waseca, a faciUt}' within tlie North Central Region. Id. ^2. 

Caryl J. Kosiak is the Regional Counsel for the North Central Region of the Federal 
Bureait of Prisons, Kosiak DecL 1| 1 . He made hiEi declaration on the bases of his revie^v of the 
rele\'ant BOP filis and records, bis per^onat knowledge and information acquired through the 
performance of his official duties. Kosiak Decl. 1 3_ 
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Plaintiffs requ^t certaiiLly did so, as he provided a computer prijjtmit ftiDmlTS. stated the origiii 

of the c^% and highlighted the specific calls of interesE. It was reasonable fer staff at FCl 

Waseca to conSiie the search to the dictaphone system at FCl Waseca on the dates at the times 

■ ■ ■ T 
^d to the spt:[:ific telephone number indicaEed in the attachment to plaindlFs FOIA ^^iquest. 

BOP staff located recordings of five of the six, telephone coaversaiiojis, copied tbem^ and 

forwarded them lo ihe North Central Regional DfficG for processing, l^ckm^m Decl. f 3, 

Further, staff explained that nu inmate calls wercj recorded on November 17, 2000 due to 
equipment faiiiire, and that plaintiff's telephone call on this date was not recorded. !d 

Tbe face that BOP did not produce a recording qf this sixth call does not render its search 
inadequate. It is the search Ehat must be reaiiunable; a seaich's adequacy is not detennined by its. 
rmdts\ See Steinbergs 23 F Jd at 55 1 . It 1^ plaintifPs burdenln a diaHeiige to the adequacy of an 
agency's search to present evidence rebuUing the agency's initial showing of a good faith search. 
See M^ynard v, CIA, 986 F,2d 547, 560 (2d Cir. 1993}- Wdsbsrg v. UmtedSiates Dep't of 
JusUce,70S F.2d 1344, 1351-52 (D.C Cir. 19^- Plaintiff does not rriec:t his burden. 

With regard to plamtiffs second FOIA request for infonnationin BOF's files about 
himself, a search limited to plaintiffs Central File was" reasonable.'' The Centra] File contained 
"intbmiation concemiug die day-to-day activities aud events occurring during the confinement of 
an inmate." Kosiak. Decl, If 26. BOP staff reviewed ai^d pro^jt^sed the portion of the Central File 
deemed exempt from discloi^ure under FOIA, id., and plaintiff had ^n opportunity to review the 
non-exempt portion upon reqiiest. 



"• PIlI i rtl iff slates thai he do es not request medical or p sy cho I ogical files pertaini og to 

himself See PlamtKTs Opposition Eo Defendant's State i:nenf of iMatcrial Facts at 4, 
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C. H^emption 7 

1. Law E nf or ciicncriL Records 
Exemption 7 protecEs from disclosuret "records or mfonnation compiled for law 
ei^forcemetit poipo^es/'but only to the e>ttent that dtsclosiire of ^ch records would cause an 
enumerated ham. 5 U.S.C. g S52{b)(7); see FBI v, Abramsori, 45 G U.S. 615, 622 (1 982), In 
order to withhold materials properly under Exemption 7, an agency must establish thai the 
records at issue were compiled for law enforcement purposes, and Jimi tiie material satisfies the 
requirements of one of the subparts of Exemption 7. See Pratt v. Websier, 673 F,2d 408, 413 
(aC.Cir. igS2), 

Defendants submit that BOP is a law cnfoicement agency, and thae tapes of telephone 
conversations on the ITS system were compiled for law enforcement purposeis, Xosiak Decl. y|f 
I % 20; I'ufte DecL 1 6. BOP stitfT members perform law enforcement functions, and are charged 
with the protection of inmates in its custody, staff, and the community. Kosiak DecL Tf 19. The 
monitoring of inmate telephone calls, cxet-pt those proparly placed to attorneys,' is done "to 
preserve the security and orderly management of the insUiutioo MDd to protect the publio/' TufLc 
DecL If 6 (ciling2S C.F.R. § 540.102). BOFs records, including Central Files pertatniiig to 
prisoners m BOP custody, are essential for BOP ataff to carry out the agency s law enforcement 
mission. Id. IHf 19-20, 27^ 29. The Court concludes that the BOP records at issue are law 
enforcement records for purposes of Exempticm 7, 



^ An innnalc may place an unmomtor^d telephone call to an attorney. Tuftc Decl. TflJ 

S^ 9. At FGI Waseca^ the Warden po.stcd a ncKice at each telcphouc warning an Enmaie that 
tdephone conversations are subject to monitoring, and ±atuse of tlie telephone constitutes the 
inmate's- conseol to raonitorijtg. Laackmann DecL 1] 4. The notice further states that an inmate 
"must contact [his] unit team to request an uamortitored attorney call." Id.i Kosiak DecL ^21, 



Case 1 :05-cv-02303-RJL Document 1 1 -2 Filed 06/01/2006 Page 7 of 1 2 



2. Exemption 7fC) 
I 

BOP withlipld^ the requested tape recordings iinds^r Exemption 7(C), whioh protects from 

disclosure imformmion in law enforcement records that "could n;?asonably be yxjpsciedto 

I ■■"■ 

codstitutean mwair^ted invasion of p^^rsonal privacy;" 5 U;3.C. § 552 (ib)(7)(C). In 

deiermining whether this exetuprion applies to particular material^ the Court must balance the 

Interest in privacy of Individ uesI^ mentioned in the records ag^inst the public inLere^t in 

disclosure. Beck v. Dep*t of Justice, 997 F.ld J 489, 149 J (Dr. Cir. 1993). Oiily when the 

public hitei-esi outweighs an, individual's privacy interest is disci osure warranted. "[T]he only 

puhiic interest relev^ml for purposes of Exemption 7(C) is one that Focuses on 'the citizens' right 

to be Informed about wh^iit their government is up toJ*' Davis v. United States Dep*t afJustiCiff 

%^ F.2d 1276, 1282 (E.G. Cir. 1992] (quoting Untied Smes Dep't ofJustia^ v. Reporters 

ComjTL for Freedom oftk^ Press, 489 U.S. 749, 773 (1989)). 

PlairttilT contends that there is a public interest at stake which outweighs the privacy 
I. 
interests of die individuals with whom he spoke in the monitored telephone calls. He argues that 

the records he secfcj "relate to agency operadon problems and procedures , , . unlawful criminal 

police conupdon, false reporLmg and obstiutctioii of justice issues that wei^ incorrecEly used 

against hma, along with unfair public trial and mvestigation standards which are intricately 



involved ^Ailii his crimina! case.'* Plaintiffs Memorandum of Points and Authorities m 
Opposidonto Defendajit-s Request for Summary Judgment at 3. The public should imow^bouC 
the "types of unlawful and obsfructive barriers an indigent person like Plaintiff experiences with 
pre-tria! Compulsory^ and Due Process Rights and investigation problems tti a state turned ledej<il 
litigation under the ineffective representation of a federal public defender office." Id. at 6. In 
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spite of his assertion of pyblic intcr^i^Lj pbinliff conHisEenEly and narrowly focuses OD his criminal 
prosecution ^mdhis innocence of the crimen for whi-ch he now is scrviitg a prison sentence. 

Ax di^ ouiset, plaintiff declares that thk FOIA action was ^'anciEary , . . to his ariiniiLai 
Habeas Corpus pEtition claitnirig Consdmiiodal innocence [sic] and pending in theUniced States 
District Court of Alaska in Anchorage," CompJ.^ 3. The only member of ihe public who would 
benelit from the release of ihe rcixrdcd calls is plaintiff himselfp His particular desire fcr the: 
requested iDformatioa, however, k not relevmt/ See Reporters Commiiiee, 4B? U.S . at 773. ■ 
Plaintiff fails Lo articulate a pub he interest, and tlie privacy interests of the third parties with 
whom plaintiff spoke on die telephone and whose namc^ appear in his Ccntrul File control. BOP 

properly withheld infonaiation pertaining to these thhdparliea under Exenapiion 7(C). 

1 
With respect to the record^ telephone tails to his attorney, plaintiffs willingness to 

waive attorney-client privilege, see PL's Mem. at 4, does not alter the analysis luider FOIA. The 

other individuals wlio patttdpatcd in the recordc-d c-alls arc Ihe persons whose privacy inter^sls 

arc protected under Exemption 7(C). Only they can consent lo the release of their portions of 

these calls. Sherman v. Uniied Stages Dep't oftheAnny, 244 F.3d 357, 363-64 (5^^ Cir. 200 1 ) 

(holding thsL ''only the individual whose informational privacy interests ara protected . , . tian 

effect a waiver of those privacy interests when they are threatened by an FOIA request'"') ^ 

PlamiLff admitLcdly fiiilcd to obtain the Gon.scnt of these individuals, s^^ PlaintilTs Opposition to 

Defendant's Stcitement of Material Facts at 2, and, m the absence of Lheir consent to disclosure. 



^■: 1 . Likewise, pla uitifF s personal int^est in information about tliird parties that 
appears In Kis Central File does not outweigh the privac^^ interests of diose parties. Thai 
infomiatLon included the idendty of a ihird p:irty from whom plaintiff was to be sepaiated^ and 
the Social Security number, driver license, and criminal lu'story of a person who wanted to visit 
plaintiff See Kosiak Decl., Vaughn Index. 

I ^ 
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BOP properly withheld the recordings/ 

I 3. Excmp lion 7(F) 

Exen^ption 7(F) protects from tji^closure infomiatlcin cont;amed in hw enforcement 

I ■ "^ 

records that "could reasonably be expccEed to endai^ger the hfe or ph>«ical safety of aoy i 

individual." 5 U.S,C, § 552(b)(7)(F). 

With regard to plaiiUiO's request for information in Kis Cenlml File, BOP widiheld under | 

i 
Exeniphori 7(F) material which ''identifies infomiation and individuals under mvesttgation for I 

narcotics." Kosiak D&cL ^ 32. It also identified individuals Irom whom plaintiff was to be 

separated. iSe^idl, Vaughn Ind^K. Defendants submit that release of this information "could 
yjndanger the isatety of individuals in a prison s&lling by identifying ihem as having testified I 

against or provided inform Bttion a^flcemiiig another individual ." /d If 33. FiiTtber, tBis 
inform a tioti is eonfidential, atid reSease of it through a FOIA dLsclosure "could undennins the 
effectjvenesis of the collection of confidential infennationj and potentially iead to violence; withb 
die BOP system/' Id. Plainri.ff counters by asserting a "[rjighl lo know who he is being 
separated from and why" so that he may protect himself while in prison ^d later while on 
supewised release. Plaintiffs Opposition to Defendant's Statement of Material Facts at 4. The 
Conn disagrees. 

Infomiants^ identities maybe protected nndcr Exemption 7{F). Ses Sht:>re^ v. FBI^^ 185 
RSupp. 2d 77. 85 (D.,D.C. 2Qm) (protecting identities of cooperating witnesses). There are , 

seriotis security risks attendiuit to the disclosure of an ineanceraterf infarmant's identity. See \ 



^ Plaintiff has expressed his willingness to accept partial recordings of the 

leiepbone conversations, ^^PbinrifTs Opposition to Defendant's Statement of Material Facts 
at 3, The parlies are free to make any necessary arrangements to accomplish this. 
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Br^dy^Liimiy v. Mas^ey, 185 F.Supp. 2d 928, 932 (CD. Til 2002} (appmvmg non-disclosiire of 
inmates^ nEUnes because of security risks ''in inmate populadoas given inmates' gang ties, interest 
in escape, and raiQtive for violence.against informants arid rivals'). PIttintiSf is not entitled to 
disclosure of tiie identity of other inmat&s from whom he b separated. Ses Hidatgo v. Burem of 
Frisom, No. 00-129, slip op. at 4 (D.D,C. Jme 6, 200J) (withJioldinginformfltioii.ahoutmmates.; 
from whom plaEtiiiff was to be kept separated), aj^d^ 2002 WL 19979W (HC. Cin A^g. 29, 
2002). BOP's decision io witlihold infonnaiion under Extumplion 7CF) was proper. 

D. SegregahiUty 
If a record contains iofonnation that is exempt from disclosure, aiiy reasonably scgregable 
information must berelei^ed afrer dele Ong the exempt po^rtfons, mileas ih^.jipji-exempt p.oitioiis 
are inextricably inEertwincd with exempt pbrtioiia. Tlram-Paci^c Polking Agreemmt v. United 
States CuswmA^ Service, 177 FJd !022 (DH. Cir, 1999); 5 U.S.C, § 552(b), The Cot^rt errs if it 
'"simpiy appiiQve{s] the withholdttig of an enthe document mthout entering a findinj^ ois 
scgregabiHty" or the Jack thereof/' Pov^U v_ United Stages Burmu of Prisons, 927 F,2d 1239, 
1242 n.4 (D.C. Cir, 1991) (quoting C/imtc^ ofSclenialosy v. Dep'i ifthe^Arm^^Mll F.2d 738, 
744(9UiCEr.l979J). 

Having reviewed the agency's declarations and ihe V<iughn index submitted in support of 
the summary judgment motion, the Court concludi^s that only the exempt records or portions of 
records have been withheld, aud that all reasonabK'segr^^able material has been released to 
plaintiff. For these records,, the declaiarions and Vaughn index adequately specify "in detail 
which portions of the docutnentfs]' are disicio sable and which are allegedly exempt" Vaughn v. 
RosmA^^ F.2d 820, 827 (D.C. Cir. 1973). 



m 
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nr, Conclustoji 
For the reasons stated hcrtin, th& Court concludes thut BOP"s searches for records 
responsive to plaintiffs FOIA requests were reasonable and adequate. Tlie agency's decisiou xo 
withhold infomiatiun under Exemptions 7(C) and 7(F) was proper, mid it has released all 

f easQDabJy segregabb inibrrQatiou. Accprdmgly, the Court wiU grant defendants' motion for 

! 
summary jiidgment An t>rder consisient wiih this Memorandum Opinion i^ issued separately 

this sarric date. 



on 



Signed: Emmet G, Sullivan 

Umted States District Judge 
September 24, 2003 



H 
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UWITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUiVtBlA 



DONALD JAMES MONACO, 
DEPARTMENT OF JUSTICE, et ai. 



Civil Action No, 02-1843 (ECS) 



ORtoER and .nm^ MF.NT 

For the reasons stated in the aetJOmpanymg Memorandum Opinion, it is hereby 
ORDERED that defendants' morion for siinunaiy judgment [Dh, #16] is GRANTED, 

and it is 

FURTHER ORDERED tliai plaintiff's modoo to dismiss sufnmary judgment [Dkt it26] 
is DENIED, Eind it is 

FURTHER ORDERED that JUDGMENT shall be entered for defendants. This is a final 
appealable Order. See Fed, R. App. F, 4(3). 
SO ORDERED. 



Signed: Emmot G, Sullivan 

United States District Judge 
September 24, 2003 



